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UNITED STATES DEPARTMENT OF AGRICULTURE FNS INSTRUCTION 113-8
Food and Nutrition Service

3101 Park Center Drive

Alexandria, VA 22302

ACTION BY: Regional Ofices
St ate Agenci es

Cvil R ghts Conpliance and Enforcenent
in the Sumer Food Service Program

| PURPGCSE
This Instruction:

A Promul gat es the program policy, and provi des guidance on
nondi scrimnation in the adm nistration of the Sumrer Food Service Program ( SFSP)
of the U S. Department of Agriculture.

B Del egates authorities and specifies the responsibilities, requirenents
and procedures necessary to ensure Federal, State and |ocal conpliance with the
provisions of Title VI of the Civil R ghts Act of 1964 and this Instruction.

C Speci fies m ni mum program requi renents and procedures to ensure
conpliance with the provisions of Title VI of the Cvil Rights Act of 1964 and
Departnental policy and regul ati ons.

D Di sseminates the Child Nutrition Division's (CND) philosophy that all
eligible children shall have equal access, regardless of race, color, sex, age,
handi cap, or national origin, to the benefits avail abl e under the SFSP.

Il AUTHORI TY

A Title VI of the Civil Rights Act of 1964, 42 U S.C. 2000 d to 2000 d-6
(Supp. V 1975).

B Executive Order 11764, 3A CFR 124 (1974 Conpilation), reprinted in
42 U, S.C. 2000 d-1 annot (Supp. V 1975).

C USDA Regul ation inmplenenting Title VI of the Civil Rights Act of 1964,
as anended on January 30, 1975, 7 CFR 15 Subpart A and Subpart C.

D Attorney General's @uidelines for the Enforcenent of Title VI, Civil
Ri ghts Act of 1964, 28 CFR 50. 3.

E Coordi nati on of Enforcement of Nondiscrimnation in Federally
Assi sted Programs Regul ations under Title VI of the Cvil Rights Act of 1964, 28
CFR 42.401 to 42.415.
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F USDA Regul ations inplenmenting Title | X of the Educati on Anendnent of
1972, 7 CFR 15a.

G Section 504 of the Rehabilitation Act of 1973 (Public Law 93-112).

H Age Discrimnation Act of 1975 (Public Law 94-135).

I Executive Order 12250, 3 CFR 124 (1980 Conpil ation).
1 POLI CY

The CND is committed to ensuring that program benefits are made avail able to al
eligible individuals without regard to race, color, national origin, sex, age, or
handi cap.

IV DEFI NI TI ONS

A Applicant. A public or private nonprofit school food authority; a
State, county, local or municipal government; or a residential canp that subnits a
witten application for participation to an agency adm ni stering the SFSP

B Assurance. A clause in the Federal -State agreement (Form FNS-74,
Federal - State National School Lunch Act and Child Nutrition Act Agreemrent) and
admi ni stering agency-institution agreenent which legally conmits the State agency
and institution to admnister the SFSP in accordance with the Cvil R ghts Act of
1964 and this Instruction

C Beneficiaries. Those children to whom neal s are served under the SFSP

D Bili ngual Capability. Appropriate bilingual personnel and/or materials
are available as needed to limted or non-English comruni cati ng persons that wll
ensure equal opportunity for participation in the programby elimnating any
i nformati on or comunication barriers.

E Caps. Residential sunmer canps and nonresidential day canps which
offer a regularly schedul ed food service as part of an organi zed program for
enrolled children. Nonresidential canp sites shall offer a continuous schedul e of
organi zed cultural or recreational prograns for enrolled children between neal
Ser vi ces.

F Children. Persons 18 years of age and under, and persons over 18 years
of age who are deternined by a State education agency or a local public education
agency of a State to be mentally or physically handi capped and who participate in
a public or nonprofit private school program established for the nmentally or
physi cal | y handi capped.
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G Cvil Rights Act and Regulations. Title VI of the Cvil R ghts Act of
1964 and other authorities as outlined in section |Il, above.
H CND. The Child Nutrition Division, which is the entity within FNS

responsi bl e for administering the SFSP

I Conpl ai nant. Any person or group of persons that allege discrimnation
on the basis of race, color, national origin, sex, age, or handicap in the.
delivery of program benefits and services by a State agency, institution, or
facility.

J Complaint. A verbal or witten allegation of discrimnation which
i ndicates that the SFSP is adm nistered or operated in such a manner that results
in disparity of treatnent or delivery of benefits or services provided to persons
or groups of persons because of their race, color, national origin, sex, age, or
handi cap

K Conpl i ance Review. A review of the State agency, sponsor, or site's
operation of the SFSP to ensure conpliance with Title VI of the Cvil Rights Act
of 1964 and regul ations.

L Conpli ance Wrk Plan. A witten plan submtted annually show ng the
nunber of civil rights conpliance reviews scheduled for the follow ng fiscal year
and work years allocated for the review activity and civil rights training.

M CREEOD. The Civil Rights and Equal Enploynent Cpportunity Division
which is the entity within FNS that devel ops and coordinates the civil rights
policy in the Agency.

N Di scrimnation. Any distinction of one person or a group of persons
fromothers, either intentionally, by neglect, or by the effect of actions or |ack
of actions based on race, color, national origin, sex, age, or handicap

0 Federal Assistance. Any funding, property, or aid which is provided to
a State agency, sponsor, or site for the purpose of providing program benefits or
services to children.

P Fi scal Year. The period of 12 cal endar nont hs begi nning Cctober 1 of
any cal endar year and endi ng Septenber 30 of the foll owi ng cal endar year

Q FNS. The Food and Nutrition Service of the U S. Departnent of
Agricul ture.

R FNSRO. The appropriate FNS Regional Ofice

Page 3
3-8-84



FNS | NSTRUCTI ON 113-8

S Grassroots Organi zati on. Any organi zation at the | ocal |evel which
interacts directly with potential participants or beneficiaries, such as a
conmunity action program civic organization, mgrant group, church, neighborhood
council, local chapter of National Association for the Advancenent of Col ored
Peopl e (NAACP) or the League of United Latin Anerican Citizens (LULAC), or other
simlar group.

T Managenment Eval uation. The ongoing process used to nmonitor all aspects
of program operations and adninistration at the FNSRO and State agency |evel.

U Mnority. A person or group of persons belonging to the protected
cl asses covered by Title VI of the Cvil R ghts Act of 1964 and | ater specified by
the O fice of Managenment and Budget as Anerican Indian or Al askan Native, Asian or
Pacific Islander, Black (Not of H spanic Origin), and Hi spanic. See paragraph FF,
bel ow.

\% Nonconpl i ance. The finding that any requirenment of the civil rights
 aws and regul ations and/or this Instruction has not been satisfied.

W Ofice of Equal Opportunity (OEQ . The organi zational unit under the
Secretary of Agriculture, which reports to the Assistant Secretary for
Adm ni stration, that has authority to devel op and adm nister a conprehensive
programto assure equal opportunity for all persons in all aspects of USDA

programs under the Civil lights Act of 1964 and regul ati ons.
X Partici pants. Those children participating in the SFSP
Y Participating Entities. Those sponsors and sites which are provided

assi stance, services, or benefits under the SFSP

Z Potenti al Beneficiaries. Those children who are conceivably eligible
to receive nmeal s under the SPSP

AA Preaward Compliance Review. A desk review of the proposed operations
of a program applicant prior to application approval.

BB Prelimnary Inquiry. An informal investigation conducted in order to
gather information relating to a specific conplaint. The conpl ai nant is
interviewed and i nformation regarding the allegations is used to ascertain if
there are patterns of discrimnation or discrimnatory practices.

CcC Private Nonprofit. Tax exenpt under the Internal Revenue Code of 1954,
as amended.

DD Program The SFSP

Page 4
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EE Raci al /Ethnic Beneficiary Data. Data collected at sites, using the
raci al /ethnic group categories as defined in paragraph FF, below, and based on
vi sual counts taken during the neal service or information supplied by the parents
of beneficiaries.

FF Raci al / Et hni ¢ Categories. The designation of beneficiaries/potentia
beneficiaries by race, color, or national origin for the collection of
raci al/ethnic data as foll ows:

1 Anmerican I ndian or Alaskan Native. A person having origins in
any of the original peoples of North Anerica, and who maintains cultura
identification through tribal affiliation or community recognition (includes
Al euts and Eski nos) .

2 Asian or Pacific |Islander. A person having origins in any of the
original peoples of the Far East, Southeast Asia, the Indian Subcontinent or the
Pacific Islands. This area includes, for exanple, China, Japan, Korea, the
Phi i ppi ne |slands, and Sanoa.

3 Bl ack (Not of Hispanic Origin). A person having origins in the
bl ack racial groups of Africa.

4 Hi spanic. A person of Mexican, Puerto Rican, Cuban, Central or
Sout h Anerican, or other Spanish culture or origin, regardl ess of race.

5 White (Not of Hispanic Origin). A person having origins in any
of the original peoples of Europe, North Africa, or the Mddle East.

GG Routi ne (Postaward) Conpliance Review A review that is conducted of
State agencies as a part of the managenent eval uation process and of institutions
and facilities as a part of the managenent eval uation or programrevi ew processes
to ensure correctness of the information provided, and conpliance with the G vi
ei ghts Act of 1964 and regul ati ons.

HH Session. A specified period of tine during which an enrolled group of
children attend a canp.

Il SFSP. The Sunmer Food Servi ce Program adm ni stered by FNS

JJ Site. A physical location at which a sponsor provides a food service
for children and at which children consune neals in a supervised setting.

Page 5
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KK Sponsor. A public or private nonprofit school food authority; public
or private nonprofit residential sumrer canp; or unit of |ocal, nunicipal, county
or State governnent, which devel ops a special sumer or other school vacation
program providing food service simlar to that available to children during the
school year under the National School Lunch and School Breakfast Prograns and
which is approved to participate in the program (Sponsors are referred to in the
Nati onal School Lunch Act as 'service institutions.)

LL State. Any of the 50 States, the District of Colunbia, the
Conmonweal th of Puerto Rico, the Virgin Islands of the United States, Guam
Ameri can Sanpa, the Trust Territory of the Pacific |Islands, and the Northern
Mari ana | sl ands.

MM State Agency. The State educational agency or an alternate State
agency that has been designated by the Governor or other appropriate executive or
| egislative authority of the State and approved by the Department to admninister
the programw thin the State.

\% | NTERGOVERNNENTAL AGREEMENTS

Since Title VI requirenents apply to all Federal grants, each grantor agency is
responsi ble for inmplenenting the requirements of the Departnment of Justice

Regul ations 28 CFR 42. To elim nate any duplication of effort on the part of these
agenci es, cooperative agreenents will be negotiated between Federal Departnents
for their agencies that provide grants to conmon State agencies and institutions.
Such agreenments will designate a cognizant agency and specify the responsibilities
and rel ati onshi ps of each organization.

A Formal Agreenents. |If the CND has reason to believe that another
Federal agency has the responsibility for nmonitoring the Title VI conpliance of
agencies for which the CND is also responsible, the Division will notify CREEOD to
request that a formal agreement be devel oped. The CREECD will notify the
Department's OEO of the request. Subsequent to neetings with representatives of
the CREEOD and the CND, OEO wi Il contact the involved department and agency to
begi n negotiation of agreenent. During the negotiation process, the CREEOD and the
CND wi Il be kept infornmed of the progress of the negotiations. Once the agreenent
has been put into final draft form all involved parties will neet to discuss the
agreement and the resulting relationships to assure all parties agree on the
di vision of responsibilities and have a commobn understandi ng of the provisions of
t he agreenent.

B Responsi bilities. Although cooperative agreenents may result in the
elimnation of duplication of efforts in sone areas of conpliance enforcenent,
they do not relieve either agency of its responsibility to assure conpliance wth

Title VI for all of its grant recipients. CND will be responsible for assuring
Title VI enforcenent in all of its grant recipients. This will involve either
Page 6
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direct action on the part of the CND or close nonitoring of the activities of the
cooperating agency with which there is a formal agreerment. Al formal agreenents
shall clearly specify each agency's responsibilities for action and for

coordi nation with the other involved agency,

C I nt eragency Coordi nation. Coordi nati on between Federal entities does
not have to be governed by formal agreenents. |Instead, agencies may share data and
informati on on an informal basis. If an instance of nonconpliance or
discrimnation is found in a programinstitution or facility, all those Federa
agenci es providing funds to that institution or facility will be notified. Such
cooperative arrangenments will be dictated by the needs and resources of the
i nvol ved agenci es.

\Y/ PUBLI C NOTI FI CATI ON
A Ceneral . Each State agency shall
1 Take positive and specific actions to inplenent a public

notification systemthroughout its jurisdiction which encourages participation by
potentially eligible sponsors and sites and inforns potential beneficiaries,
particularly mnorities, of the availability of the SFSP

2 As part of its program expansion responsibilities outlined in
7 CFR 225.6(g), ensure that potentially eligible service institutions that have
not previously participated are i nformed about the SFSP

3 Identify rural areas, Indian tribal territories, and areas with
a concentration of mgrant farmworkers who qualify for the program and actively
seek eligible sponsors to serve such areas.

4 Ensure that all participating sponsors informpotentia
beneficiaries, particularly mnorities, about the SFSP in accordance with 7 CFR
225.21(c), including the provisions for nondiscrimnation in the programand, in
the case of canps, the procedures for filing a conplaint.

B State Agency Responsibilities in Inplenenting the Public Notification
stem To ensure that the State agency is reaching all potentially eligible
persons, with an enphasis on mnorities, the State agency's public notification
system shall meet the foll owi ng standards:

1 Al'l published informati on concerning the program or program
activities that is made available to the public shall include a statenent that the
programis available to all without regard to race, color, national origin, sex,
age, or handicap. The statenment shall be in a promi nent place in each publication,
whi ch includes all leaflets, brochures, bulletins, and newspaper announcenents.

Page 7
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2 Al'l information concerning the programor programactivities
that is made available to the public by other forms of communication, such as
radi o and tel evision announcenents, shall also include the nondiscrin nation
statenent and procedures for filing a conplaint.

3 Appropriate translation of information such as application
procedures, eligibility criteria, benefits available, and other program
i nformati on, shall be provided upon request to non-English speaking potentia
partici pants and beneficiaries.

4 M nority and grassroots organi zati ons shall be advi sed of the
program s availability and the nondi scrimnation policy. In addition, the State
agency shall provide minority and grassroots organizations with a listing of al
participating sponsors within its jurisdiction upon request.

5 | f phot ographs or other graphics are used to provide information
concerning the programor programactivities, they shall convey the message of
equal opportunity by displaying beneficiaries of different nminority groups.

6 Al'l sponsors and their sites shall be required to:

a Di splay in a prom nent place the nondiscrimnnation poster
devel oped by USDA or an FNS-approved poster

b Have the capability of providing information in the
appropriate translation concerning the availability and
nutritional benefits of the SFSP, as needed.

c Make program i nfornation available to the public upon
request.
d Provi de the nondi scrinination statement and procedures for

filing a conplaint in any information concerning the program or
program activities directed to parents of beneficiaries and
potential beneficiaries.

VI DATA COLLECTI ON AND MAI NTENANCE
A Ceneral . The State agency shal |
1 Ensure that racial/ethnic beneficiary data are collected and
mai ntai ned on file for 3 years for all sponsors within its jurisdiction. These

data shall include the nunber of actual beneficiaries and the esti mated nunber of
potential eligible beneficiaries by racial/ethnic category.

Page 8
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2 Use these data during routine conpliance reviews to determ ne
how effectively the programis reaching potential eligible beneficiaries, identify
areas where additional outreach is needed, and assess sponsor conpliance.

B Det erm ni ng the Nunber of Potential Eligible Beneficiaries. The nunber
of potential eligible beneficiaries by racial/ethnic category for the area served
by each sponsor shall be determ ned each year. Data concerning the number of
potential eligible beneficiaries, along with identification of all sources of the
i nformation, shall be updated annually and maintained on file for 3 years. Sources
m ght include census data or public school enrollnent data.

C Col l ecting and Maintaining Actual Beneficiary Data. Actual beneficiary
data by racial/ethnic category for each site under a sponsor's Jurisdiction shal
be coll ected by the sponsor each year. Sponsors of residential canps shall collect
and maintain this informati on separately for each session of the canp. For al
other sites, the sponsor shall count the participating children at |east once
during the site's operation. Visual identification my be used by the sponsor to
determ ne a beneficiary's racial/ethnic category, or the parents of a beneficiary
may be asked to identify the racial/ethnic group of their child.

For collection purposes, a beneficiary nay be included in the group to which he or
she appears to belong, identifies with, or is regarded in the community as

bel ongi ng. Parents of beneficiaries nay be asked to identify the racial/ethnic
group of their child only after it has been explained, and they understand, that
the collection of this information is strictly for statistical reporting

requi renents and has no effect on the determnation of their eligibility to
recei ve benefits under the program

Once col l ected, actual beneficiary data shall be maintained on file by the
sponsor. Data, as well as docunentation for the data, shall be retained by the
sponsor for the required 3 years. The data shall be maintained using safeguards
whi ch prevent its use for discrininatory purposes. Such safeguards include

all owi ng access to programrecords containing this data to only authorized

per sonnel

Vi1l COWPLI ANCE REVI EV6

The FNSRO s and State agencies shall conduct conpliance reviews to determn ne

whet her programdelivery is in conpliance with the requirenents of USDA Title VI

i npl enenting regulations, 7 CFR 15, and this Instruction. The FNSRO s shall assure
State agency conpliance; State agencies shall assure sponsor and site conpliance.
VWhere FNSRO s directly administer the program FNSRO s shall assure sponsor and
site conmpliance.

Page 9
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Conpl i ance reviews shall be conducted as a part of each adm nistering agency's
procedures for approving program applicants and nonitoring program conpliance. The
Headquarters staff will review FNSRO conpliance as a part of the overal
assessments of regional operations. FNSRO s shall review State agency conpliance
as a part of their procedure for executing Federal -State agreenents and as a part
of the nmanagenment eval uation process. State agencies and, where applicable,

FNSRO s shall review sponsor and site conpliance as a part of their procedures for
determining eligibility for participation based on the requirenents of 7 CFR 225.8
and assuring conpliance with all programregul ati ons based on the revi ew

requi renents of 7 CFR 225.9.

A Preaward Compliance Reviews. The FNSRO s shall performthorough desk
reviews of applications from State agencies which did not participate in the SFSP
during the previous year to determne if the applicants are in conpliance with
Title VI. Simlarly, State agencies shall performthorough desk revi ews of
applications fromsponsors. These reviews shall be based on information provided
by applicants in their official application for programfunds. No Federal funds
shal |l be nade available to a State agency or sponsor until a preaward conpliance
revi ew has been conducted and the applicant is determined to be in conpliance with
Title VI. At a mininum the follow ng data shall be anal yzed during the preaward
conpl i ance revi ew.

1 An estimate of the racial/ethnic makeup of the popul ation to be
served.

2 Efforts to be used to assure that nminority popul ati ons have an
equal opportunity to participate.

3 Efforts to be used to contact mnority and grassroots
organi zati ons about the opportunity to participate.

4 A listing of any Federal agency providing financial support to
t he applicant.

Those sponsors whose applications are deternined to be inconplete shall be
notified by the FNSRO or State agency, as appropriate, within 15 days of receipt
of their application. This notification shall specify the additional informtion
needed to conplete the application

The applicant shall then be notified of the approval or denial of the application
within 30 days of receipt of a conpleted application. Based on the information
contained in the conpleted application or obtained by a phone call to the
appropriate person, a special on-site review may be conducted to deternine Title
VI conpliance.

Page 10
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B Routi ne (Postaward) Conpliance Reviews. The routine conpliance review

is the single nost
Routi ne revi ews of
management eval uat
deternmine Title WV

i mportant phase of an effective Title VI enforcenment plan
program operations conpleted as a part of the overal

i on and programrevi ew process shall be the vehicle used to
conpli ance. These reviews shall evaluate all phases of the

operation based on the current managenment eval uati on and revi ew requirenments as
specified in 7 CFR 225.9.

1

2

Cover age and Frequency.

a FNSRO s shall review all State agencies within their
region and a sanpling of |local sponsors and sites under those
State agencies as a part of the managenent eval uation process.

In States where FNSRO s directly adm nister the program

FNSRO s shal |l conduct civil rights conpliance revi ews of
participating sponsors and sites as a part of the programreview
process.

b State agencies shall conduct civil rights conpliance
reviews of participating sponsors and sites when they conduct
programrevi ews.

Selection Criteria. Possible problens in civil rights conpliance

need to be considered within the overall assessnent of program operations used to
sel ect sponsors and sites for review Indicators of possible problens in civi

rights conpliance

may include, but not be linted to, the follow ng:

a Low minority participation in a high mnority popul at ed
ar ea.
b One or nore discrimnation conplaints filed agai nst the

sponsor or site in the past 3 years.

c I ndi cations of program probl ens received during
di scussions with State officials or other interested parties.

d Fi ndi ngs from previous reviews by the State agency.
e Previ ously unrevi ewed sponsors or sites.

f Newl y approved sponsors or sites.

g Sponsors or sites located in areas with diversified

m nority popul ati ons.

h Sponsors or sites located in areas with a significant
m nority popul ati on.

[ Admi ssion requirements or procedures which restrict or
deny enrol | ment.

Page 11
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3 Revi ew Content. Title VI conpliance is to be one phase of the
total nanagenent eval uation and programreview process. State agency conpliance
shal | be determ ned during a managenent eval uation of the State agency. Sponsor
and site conpliance shall be determ ned during each programrevi ew of the
sponsor's or site's total program operation. State agencies should nmake every
reasonable effort to contact a mnority or grassroots organi zation |located within
the community of each sponsor reviewed as a part of a sponsor's programreview.
VWhenever a managenment eval uation or a programreview is performed, the follow ng
items nmust be determined at a m ni mum

a St ate Agency Managerent Eval uati ons.

(1) How many sponsors or sites have been reviewed by the
St at e agency?

(2) VWhat aspects of Title VI conpliance are covered in
t he revi ews being perfornmed?

(3) How is the State agency ensuring that racial/ethnic
data is being collected and nmai ntai ned by sponsors in
accordance with section VII, above?

(4) Is there a public notification system which neets
the requirenents specified in section VI, above?

(5) Does the conpl aint procedure nmeet the requirements
of section X, bel ow?

(6) What, if any, lawsuits have been fil ed against the
State agency alleging discrinination on the basis of race,
col or, sex, age, handicap, or national origin?

(7) Is the State agency currently receiving or applying
to receive Federal assistance from any other Federa
agenci es? If so, please describe.

(8) Were any civil rights conpliance reviews of the
State agency performed by agencies other than FNSRO within
the past year? If so, please describe.

(9) Has training been provided to all new enpl oyees and
to current enployees to assure that these persons are
conpetent in Title VI enforcenment? If so, when? Describe
how many persons were trai ned and by whom and provide an
overvi ew of the training content.

Page 12
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(10) Is there a need for bilingual material or staff? If
so, explain the need and how it is being addressed by the
St at e agency.

Sponsor Revi ews.

(1) Are all the public notification requirenments in
section VI, above, being net, such as:

(a) Di spl ayi ng USDA or FNS-approved poster?

(b) Providing informational materials in the
appropriate translation concerning the availability
and nutritional benefits of the program as needed?

(c) Maki ng avail able programinformation to the
public upon request?

(d) Provi di ng a nondi scrimnation statenent and a
procedure for filing a conplaint in informtion
concerning the program and program activities
directed to parents of beneficiaries and potentia
beneficiaries ?

(2) Are all the data collection and nai ntenance
requi renents in section VII, above, being net, such as:

(a) Det ermi ni ng the nunber of potential eligible
beneficiaries by racial/ethnic category for the area
served by the sponsor each year?

(b) Col l ecting actual beneficiary data by
raci al /ethnic category for each site under the
Jurisdiction of the sponsor each year?

(c) Mai nt ai ni ng these data on file for the
required 3 years?

(3) Are there any requirenents or procedures which
restrict or deny enrollnent on the basis of race, color
sex, age, handicap, or national origin?

(4) Are denied free and reduced price applicants
di sproportionately conposed of mnority groups?

Page 13
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c Site Revi ews.

(1) Are all public notification requirements in
section VI, above, being nmet, such as:

(a) Di spl ayi ng USDA or FNS-approved poster?

(b) Providing information in the appropriate
transl ation concerning the availability and
nutritional benefits of the program as they are
needed?

(c) Maki ng avail able programinformation to the
public upon request?

(d) Provi di ng the nondi scrim nation statenment and
the procedure for filing a conplaint in informtion
concerni ng the program and program activities
directed to parents of beneficiaries and potentia
beneficiaries?

(2) Does the site serve neals to all attending children
equal ly, regardless of the child s race, color, sex, age,
handi cap, or national origin?

(3) Does the site allow all children equal access to its
services and facilities regardl ess of race, color, sex,
age, handi cap, or national origin?

4 Reports. The results of this review shall be witten up as part
of the managenment eval uation or programreview. The FNSRO reports of State agency
management eval uations shall be forwarded to CND upon conpletion. State agency
review reports on sponsors and sites shall be maintained in the reviewer's office
and are subject to review when that State agency's conpliance is eval uated.

5 Corrective Action. Findings in the conpliance report which
i ndi cate probabl e nonconpliance shall be handl ed according to procedures for
resol uti on of nonconpliance di scussed under section Xl I, bel ow.
C Speci al Conpliance Revi ews. On occasion, special conpliance reviews
will be necessary. These reviews will be conducted either individually or jointly

by a representative of the OEO and FNS, and may be unannounced. These reviews will
be conducted when:

Page 14
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1 There is a need to follow up on nonconpliance findings from
routi ne and preaward reviews requiring additional information and in-depth
exam nation of specific aspects of program operations.

2 Statistical data indicates that a particular mnority group is
not participating in or benefiting fromthe programto an extent indicated by the
popul ation potentially eligible to participate in or benefit fromthe program

3 The Director of OEO or CREEOD, the Adm nistrator of FNS, or the
Secretary of Agriculture requests a review.

4 Reports of nonconpliance made by ot her agencies need to be
substanti at ed.

5 Patterns of conplaints of discrimnation have devel oped t hat
require foll owp.

D Conpl i ance Wrk Plan. Each year the CND will submit a Conpliance Wrk
Plan to the CREEOD which details the annual work plan for conpliance reviews.
The plan shall address the civil rights conpliance review activity at the Federa
| evel of review responsibility. Therefore, all FNSRO s shall provide the CND t he
required information listed below by Nay 1 of each year. The required informtion
is as follows:

1 The nunber of FNSRO civil rights reviews of State agencies
conducted during the prior fiscal year, and the nunber, |ocation, and nonth of al
pl anned civil rights reviews for the current fiscal year. In addition, the nunmber
of workyears utilized during the prior fiscal year and expected to be utilized
during the current fiscal year to conduct such reviews nust be included.

2 The nunber of FNSRO civil rights reviews of sponsors and sites
conducted during the prior fiscal year in States where FNSRO s directly adm nister
the program and the nunber, l|ocation and month of all planned civil rights
reviews for the current fiscal year. In addition, the nunber of workyears utilized
during the prior fiscal year and expected to be utilized during the current fisca
year to conduct such reviews nust be included.

3 Specific plans for civil rights training at the FNSRO, State
agency, sponsor and site levels for the current fiscal year. The agenda and
nunber of persons to attend such training nust be provided.
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I X ClVIL RIGATS TRAI NI NG

In order for nonitoring of any phase of program operations to be effective, those
persons carrying out the nmonitoring function must be thoroughly famliar with al
applicabl e requirements and understand the proper procedure to be followed in

i mpl enenting the phase of operations they are review ng. Persons responsible for
reviewing Title VI conpliance nmust receive training to assist themin performng
their review responsibilities. This training should be carried out as part of
ongoi ng techni cal assi stance.

A FNSRO Responsibilities. The FNSRO s shall be responsible for training
the State agency staffs to include Title VI conpliance in all aspects of program
operations. The Title VI conpliance training shall include all the basic
requirenents of Title VI listed in the Department's inplenenting regulations,

7 CFR 15, and this Instruction. Where FNSRO s directly adm ni ster the program
FNSRO s shall be responsible for training their sponsors' staffs in the areas of
Title VI conpliance. Specific subject matter shall include, but not be limted to,
the foll ow ng:

1 Col l ecting and usi ng data.
2 Ef fective public notification systens.
3 Conpl ai nt procedures.
4 Conpl i ance revi ew t echni ques.
5 Resol uti on of nonconpli ance.
B State Agency Responsibilities. State agencies shall be responsible for

training their sponsors' staffs in these areas of Title VI conpliance covered in
par agraph A, above.

X COVPLAI NTS

Al witten or verbal conplaints alleging discrimnation on the basis of race,
color, national origin, sex, age, or handicap shall be processed within 90 days of
recei pt in the manner prescribed by this Instruction

The OEO has been del egated the authority to determine the manner in which al

civil rights conplaints are to be handl ed including investigations, agency
inquiries, conpliance reviews, or other neans. Regardl ess of where the conplaints
are filed, they nmust be forwarded i mediately to the CREEOD, for submi ssion to the
CEQ. Al complaints nust reach OEO within 10 days of receipt by the State agency
or FNSRO. The CEO will prepare and issue letters of acknow edgnent to the
conpl ai nant s.
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A Procedure for Filing Conplaints of Discrimnation

1 Right To File a Conplaint. Any person alleging discrimnation
based on race, color, national origin, sex, age, or handicap has a right to file a
conplaint within 180 days of the alleged discrimnatory action. Under specia
circunstances this tine limt my be extended by OEQO

2 Acceptance. All civil rights conplaints, witten or verbal
shal | be accepted and forwarded to the CREEOD through FNSRO. It is necessary that
the informati on be sufficient to deternmne the identity of the agency or
i ndi vidual towards which the conplaint is directed, and to indicate the
possibility of a violation. Anonynmous conpl aints shoul d be handl ed as any ot her
conpl ai nts.

3 Verbal Conplaints. In the event a conpl ai nant nakes the
al l egations verbally or through a tel ephone conversation and refuses or is not
inclined to place such allegations in witing, the person to whomthe allegations
are nmade shall wite up the elements of the conplaint for the conplainant. Every
effort should be nade to have the conpl ai nant provide the follow ng information:

a Nane, address, and tel ephone nunber or other neans of
contacting the conpl ai nant.

b The specific location and name of the entity delivering
the service or benefit.

c The nature of the incident or action that led the

conpl ainant to feel discrimnation was a factor, or an exanple
of the nethod of admnistration which is having a disparate
effect on the public, potential participants, or participants.

d The basis on which the conplainant feels discrimnation
exi sts (race, color, national origin, sex, age, or handicap).

e The nanes, titles, and busi ness addresses of persons who
may have know edge of the discrimnatory action

f The date(s) during which the alleged discrinmnatory action
occurred, or if continuing, the duration of such actions.

4 Forns. State agencies may develop conplaint forns, but the use
of such forms shall not be a prerequisite for acceptance of a conplaint.

B Prelimnary Inquiry or Investigation. The OEO has the responsibility
to determine if an investigation or a prelimnary inquiry will be conducted
initially.
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1 Prelimnary Inquiry.

A The FNSRO shal |

(1) Performa prelimnary inquiry on all conplaints
referred by OCEO within 30 days of the OEO request.

(2) Prepare a witten report of the inquiry with relation
to the specific allegations of the conplaint and include a
summary of all interviews and record exam nations.

(3) Submit the report of the inquiry with suggested
corrective action or recommendations to the CREECD with a
copy to the CND

b The CREEOD wil | :
(1) Revi ew and approve the prelimnary inquiry report.

(2) Submit to OEQ, if no finding of discrimnation is
substantiated, a copy of the prelimnary inquiry report, a
letter recomrendi ng closure, and a proposed closing letter
to the conplainant with copies to the CND

(3) Prepare an executive sunmary of the prelimnary
inquiry report containing findings and recommended
corrective action, if the report shows findings of

di scrimnation, nonconpliance with civil rights
regul ati ons, or program deficiencies.

(4) Submit the executive sunmary and the proposed
corrective action through the CND to OEO for its approval.

(5) Submit a request that corrective action be taken
within 30 days through the CND to the FNSRO

(6) Revi ew the corrective action inplenmented and prepare
the closing correspondence if the corrective action is
appropri ate.

2 I nvesti gati ons.
a The CEO wi l | :
(1) Investigate all conplaints of discrimnation not

referred for prelimnary inquiry.

Page 18
3-8-84



FNS | NSTRUCTI ON 113-8

(2) Send the Notice of Investigation to the CREEQD

(3) Prepare and forward copies of the investigation
report to the CREEOD after the investigation is conpleted.

(4) Deternmi ne the adequacy of corrective action to
renedy cases of nonconpli ance.

b The Director, CREECD, will:
(1) | mredi ately forward a copy of the Notice of
I nvestigation to the appropriate FNSROwith a copy to the
CND.

(2) Revi ew and anal yze the investigation report to
det ermi ne whether the report provides evi dence of
di scrimnation or civil rights nonconpliance.

(3) Submit to OEQ, if no finding of discrimnation is
substantiated, a letter recomendi ng closure and a
proposed closing letter to the conplainant with copies to
t he CND.

(4) Prepare an executive summary of the investigation
report containing findings and recomended corrective
action if the report shows findings of discrimnation,
nonconpl i ance with civil rights regul ations, or program
defi ci enci es.

(5) Submit the executive sunmary and the proposed
corrective action through the CND to CEO for its approval.

(6) Submit a request that corrective action be taken
within 30 days through CND to the FNSRO

(7) Revi ew the corrective action inplemented and prepare
the cl osing correspondence if the corrective action is
appropri ate.

C Closing Letter to Conplainant. The proposed closing |letter prepared
for the signature of the Director, OEQ, will contain the follow ng:
1 A brief description of the allegation(s).
2 The scope of the inquiry or investigation conducted.
Page 19
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3 Fact and information fromthe inquiry or investigation report
refuting or substantiating each allegation

4 Cl osing statement sunmarizing the basis on which the
det ernmi nati on
was made.
D Closure of Complaint File. The Director, OEQ, is responsible for

closure of all Title VI conmplaint files. Once copies of the closure letters are
received by the CREEOD, they will be forwarded to the appropriate FNSROwith a
copy to the CND

Xl ASSURANCES

The CND requires that assurances of conpliance with the Civil R ghts Act of 1964
be given by agencies and entities adm nistering the SFSP at all levels. Conpliance
with the Cvil Rights Act of 1964 shall be determined by FNSRO s or by State
agenci es before an applicant sponsor or site receives Federal financial assistance
to carry out program operations.

A CGeneral. A civil rights assurance shall be incorporated into al
agreements between FNSRO s and State agencies, and between State agencies and
sponsors. For State agencies, this assurance shall be incorporated into the
witten agreenents required in 7 CFR 225.8. The agreenment shall state that the
program applicant shall conpile data, maintain records, and submt reports as
required, to permt effective enforcement of the Cvil Rights Act of 1964 and
regul ati ons. This agreenent permts authorized USDA personnel to review such
records, books, and accounts as needed during normal working hours to ascertain
conpl i ance. The FNSRO shall be responsible for review ng, approving, and
noni tori ng FNSRQO St at e agency agreenents. State agencies shall be responsible for
revi ewi ng, approving, and nonitoring State agency/sponsor agreenents.

B Requi red Content of Agreements. All agreenents shall contain the
foll owi ng | anguage or FNS-approved | anguage whi ch incorporates the assurance
cont ai ned herein

The program applicant hereby agrees that it will conmply with Title VI of the
Cvil Rights Act of 1964 (Public Law 88-352, 42 U . S.C. 2000d et seq.) and
all requirements inposed by the regul ati ons of the Department of Agriculture
(7 CFR Part 15), Departnent of Justice (28 CFR Parts 42 and 50) and FNS
directives or regulations issued pursuant to that Act and the regul ations,
to the effect that, no person in the United States shall, on the grounds of
race, color, national origin, sex, age, or handicap, be excluded from
participation in, be denied the benefits of, or be otherw se subjected to

di scrim nation under any programor activity for
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whi ch the program applicant receives Federal financial assistance fromthe
Department; and hereby gives assurance that it will imediately take any
nmeasures necessary to effectuate this agreenent.

This assurance is given in consideration of and for the purpose of obtaining
any and all Federal financial assistance, grants and | oans of Federal funds;
rei mbursabl e expendi tures; grant or donation of Federal property and
interest in property; the detail of Federal personnel; and the sale and

| ease of, and the permission to use, Federal property or interest in such
property or the furnishing of services wi thout consideration or at a nom na
consi deration, or at a consideration which is reduced for the purpose of
assisting the recipient, or in recognition of the public interest to be
served by such sale, lease or furnishing of services to the recipient, or
any inmproverments nmade with Federal financial assistance extended to the
program applicant by the Departnent. This includes any Federal agreenent,
arrangenent, or other contract which has as one of its purposes the

provi sion of cash assistance for the purchase of food, and cash assi stance
for purchase or rental of food service equi pment or any other financia

assi stance extended in reliance on the representati ons and agreenents made
in this assurance.

By accepting this assurance, the program applicant agrees to comnpil e data,
mai ntain records and submit reports as required, to pernmt effective
enforcenent of Title VI and pernmit authorized USDA personnel during normal
wor ki ng hours to review such records, books and accounts as needed to
ascertain conpliance with Title VI. If there are any violations of this
assurance, the Department of Agriculture, Food and Nutrition Service, shal
have the right to seek Judicial enforcenent of this assurance. This
assurance i s binding on the program applicant, its successors, transferees,
and assignhees as long as they receive assistance,, or retain possession of
any assistance fromthe Departnent. The person or persons whose signhatures
appear bel ow are authorized to sign this assurance on the behalf of the
program appl i cant.

Xl RESOLUTI ON OF NONCOWPLI ANCE

Pr obabl e nonconpliance is a factual finding that any civil rights requirenent, as
provi ded by USDA and Department of Justice regulations and this Instruction, is
not bei ng adhered to by an individual or agency. A finding of probable
nonconpl i ance may be the result of a routine conpliance review, a special review,
a prelimnary inquiry or investigation or other type of nonitoring process. Wen a
State agency or local office is found to be in probable nonconpliance, every
effort shall be made to the fullest extent practicable to obtain voluntary
conpl i ance.
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A Exanmpl es of Discrinmination. Discrimnation is prohibited in al
aspects of the delivery of program benefits. Some specific exanples of prohibited
di scrimnation and nonconpliance with civil rights requirenments are as foll ows:

1 Deni al of an individual or household of any service or benefits
provi ded under the programon the basis of race, color, national origin, age, sex,
or handi cap.

2 Distinction in the quality, quantity, or manner in which the
benefits are provided on the basis of race, color, national origin, age, sex, or
handi cap.

3 Segregation or separate treatnment of individuals in any nanner
related to the recei pt of program benefits on the basis of race, color, nationa
origin, age, sex, or handicap

4 Use of criteria or methods of administration which have the
ef fect of defeating or inmpairing the objectives of the SFSP according to race,
color, national origin, age, sex, or handicap

5 Selection of a site that has the effect of excluding individuals
based on race, color, national origin, age, sex, or handicap fromthe benefits of
t he program

B Achi evi ng Vol untary Conpliance. Once probabl e nonconpliance is
det erm ned, steps shall be taken imrediately to obtain voluntary conpliance. The
ef fective date of the finding of probable nonconpliance is the date of the
conpliance review or inquiry. The follow ng action shall be taken to achieve
vol untary conpliance.

1 The State agency shall

a G ve imredi ate notice to the sponsor indicating the terns of
nonconpl i ance and the action required to correct the situation

b Submt to the Regional Adm nistrator, Form DQJ-453, Report
of Findings of Non-conpliance (see Exhibit A attached), with
appropriate documentation attached, on all cases where corrective
action has not been conpleted within 60 days of the finding.
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FNSRO s shal | :

a Gve imrediate notice to the State agency indicating the
terms of nonconpliance and the action required to correct the
si tuati on.

b Submt to the CREECD, with copies to CND, Form DQJ-453, with
appropriate documentation attached, on all cases where corrective
action has not been conpleted within 60 days of the finding.

c If the Regional Administrator deternines that voluntary
conpl i ance cannot be achi eved by negotiations with the State or
sponsor, notify the CREECD with a copy to C\D.

CREECD wi I I':

a Pronptly notify CEO of any negotiations whi ch have conti nued
for more than 60 days and state the reason for the |length of
negoti ati ons.

b In consultation with OND, determ ne whether voluntary
conpliance efforts should continue to be pursued by the Regional
Administrator. If so, prepare a letter for the FNS
Adnministrator's signature to the State agency which incl udes:

(1) The area of probabl e nonconpliance.

(2) Appropriate regul atory or guideline citations being
violated in 7 CFR 15 and this Instruction.

(3) Thirty-day notice to resolve the matter and agree to
corrective action.

(4) Warning that the natter is subject to | egal actions.

c If the letter fromthe Admnistrator fails to achieve
conpliance within the 30 days allowed, forward the conpl ete case
to CEO for formal enforcenment action. Copies of the conplete case
shall be included for forwarding by CEOto the Ofice of the
CGeneral Counsel and Department of Justice.
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X1l COFFI CE OF MANAGEMENT AND BUDGET APPROVAL

The reporting and/ or recordkeepi ng requirements contai ned herein have been approved by
the O'fice of Managerment and Budget in accordance with the Paperwork Reduction Act of

1980.

Administrator &W(\
At t achnent
Page 24
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